
  

 
DEALING WITH PREGNANCY & MATERNITY 

 
 
Pregnant Employees 
 
When an employee becomes pregnant she will normally tell the company before she 
is legally obliged to (by the end of the 15th week before the Expected Week of 
Childbirth ("EWC")).   
 
You can ask the employee for evidence of her pregnancy, although you cannot 
demand a copy of the Maternity Certificate (or MATB1) as this is not given to pregnant 
women until about the 20th week of pregnancy.  You could ask for a letter from the 
employee's midwife or doctor or ask the employee for sight of her medical notes 
(given to all pregnant women on their first midwife's appointment), although you are 
not entitled to see the contents of those notes unless the employee agrees.  However, 
most employers would trust their employees when they were informed of the 
pregnancy and it would only be in exceptional circumstances that further evidence 
should be requested. 
 
Ante-natal care 
 
When you know that an employee is pregnant you are obliged to allow her paid time 
off for ante-natal care.  This could be a midwife or doctor's appointment or relaxation 
classes if attended on the GP's advice. 
 
You can ask the employee for evidence of her appointment (other than the first 
appointment).  She should be able to produce an appointment card.  You can also ask 
her to arrange her appointments in such a way as to cause minimum disruption 
although you should not refuse her permission to attend an appointment without 
good reason. 
 
An employee who has a "qualifying relationship" with a pregnant woman or her 
expected child is entitled to take unpaid time off during their working hours to 
accompany the woman to antenatal appointments. These provisions came into force 
on 1 October 2014. 
 
There is no qualifying period of employment for this right; it is available to relevant 
employees from the start of their employment.  
 
The amount of time off that an employee may take off during working hours to 
accompany a pregnant woman to antenatal appointments is limited to no more than 
two occasions lasting no more than six and a half hours each. 
 
Risk assessment 
 



  

You are also obliged to carry out a risk assessment to ensure the employee's health 
and safety and that of her baby are protected throughout the pregnancy.  You should 
provide the employee with information as to any risks identified in the risk 
assessment, and any preventive and protective measures that have been or will be 
taken.  
 
If the assessment reveals that, as a new or expectant mother, the employee would be 
exposed to health hazards in carrying out your normal work you should take such steps 
as are necessary (and for as long as is necessary) to avoid those risks. This may involve: 
 

• changing the employee's working conditions or hours of work; 
 

• offering her suitable alternative work on terms and conditions that are the 
same or not substantially less favourable; or 

 

• suspending the employee from duties, which will be on full pay unless she has 
unreasonably refused suitable alternative work. 

 
 
 
Sickness during pregnancy 
 
Periods of pregnancy-related sickness absence should be paid in accordance with the 
company's normal sickness pay scheme (i.e. SSP or company sick pay) in the same 
manner as any other sickness absence.  
 
Periods of pregnancy-related sickness absence from the start of an employee's 
pregnancy until the end of her maternity leave should be recorded separately from 
other sickness records and should be disregarded in any future employment-related 
decisions (e.g. redundancy selection). 
 
If an employee is absent for a pregnancy-related reason during the four weeks before 
her EWC, her maternity leave will usually start automatically. 
 
Notice Requirements for Statutory Maternity Leave and Pay 
 
In order to qualify for maternity leave, the employee must notify the company in 
writing, no later than the end of the 15th week before the EWC or, if this is not possible, 
as soon as is practicable of the following: 
 

• Their pregnancy and the EWC. 
 

• The intended start date of their maternity leave.  
  

• To provide a medical certificate from their G.P./Midwife confirming the EWC. 
 



  

Failure to comply with any of these requirements may disqualify an employee from 
entitlement to maternity leave and/or Statutory Maternity Pay (“SMP”) and to the 
protection of their terms and conditions of employment.  If the employee qualifies for 
SMP this notice will also suffice for SMP purposes. 
 
The company must then write to the employee within 28 days of receiving the above 
written notification, informing the employee of the date her maternity leave will end. 
All employees are entitled to take up to 52 weeks leave irrespective of their length of 
service. 
 
Terms and conditions during maternity leave 

Regardless of the timing of an employee's expected week of childbirth, during ordinary 
maternity leave all contractual benefits, except normal wages or salary, must 
continue. This means that ordinary basic salary and other monetary payments such as 
a shift allowance may be stopped, but all other contractual benefits must remain in 
place.  For example, the employee will remain entitled to her contractual benefits such 
as a company car, private medical insurance and contractual holiday. The employee is 
also bound by obligations arising from the terms and conditions of her contract. 

During additional maternity leave employees are entitled to the same contractual as 
they are during ordinary maternity leave. Non-pay benefits such as a company car and 
mobile phone will, therefore, have to be provided throughout the full 52 weeks of 
maternity leave. 

The effect of maternity leave on holiday entitlement 

All employees are entitled to a minimum of 5.6 weeks' paid holiday each year. Some 
employers may elect to grant holiday in excess of the statutory minimum, which will 
be referred to here as "contractual holiday". 

As stated above, the employee's contract of employment remains in force during both 
ordinary and additional maternity leave for all purposes except wages or salary. It 
follows that both statutory and contractual annual holiday entitlement continue to 
accrue in the normal way. 

Public holidays during maternity leave 

Contrary to popular belief, there is no law that requires employers to grant employees 
paid leave on any public or bank holiday, although many do so in practice or in 
accordance with a contract of employment. 

It follows that employees will have no automatic right to take paid leave in lieu of 
public holidays that occur during their maternity leave. However, you should check 
the terms of the employee's contract or any employee handbook that forms part of 
her contract to establish whether any such entitlement exists as a result of the 
contract. It may also be that such a right has arisen impliedly through custom and 



  

practice, even if it is not written down in any company documentation. If there is such 
a contractual right, whether express or implied, the employee will have the right to be 
granted the appropriate number of days off in lieu of any public holidays that occur 
during her maternity leave. 

Where some or all public holidays form part of the 5.6 week statutory annual holiday 
entitlement to which all employees are entitled, paid time off in lieu will have to be 
granted in respect of any public holidays that fall during an employee's maternity 
leave, otherwise the employee's rights to 5.6 weeks' paid annual holiday will be 
infringed. 

Keeping-in-touch days 

Employees on ordinary or additional - but not compulsory - maternity leave may do 
up to 10 days' work under their contract of employment without bringing their 
maternity leave period to an end or losing their entitlement to statutory maternity 
pay. These days are known as "keeping-in-touch days".  

The days of work may be separate days or a single block, as agreed between the 
employee and you. The provision can be used in a number of ways, for example to 
invite an employee on maternity leave to go on a training course, to attend an 
important team meeting or to undergo an appraisal review. 

Employers may not, however, oblige an employee to do any work during her maternity 
leave. Similarly, employees are not entitled to be offered any work to do. The amount 
and type of work to be done is subject to the agreement of both parties, as is the 
amount of remuneration that the employee will be paid. 

Reasonable contact 

Employers may make reasonable contact with employees who are on maternity leave, 
for example to discuss the employee's plans to return to work or whether she might 
wish to seek any changes to her working hours or pattern of work on her return. 

It would be good practice before the employee starts maternity leave to seek her view 
as to how much contact she would like during her leave, and to include her on the 
distribution list for workplace news bulletins, vacancies, information about social 
events and even training courses, unless she requests otherwise. She should, of 
course, be made aware that there is no pressure for her to take any action or attend 
any events during her maternity leave. However, to exclude her against her wishes 
could amount to a breach of mutual trust and confidence or sex discrimination. 

Return to work after maternity leave 

An employee who decides to return to work at the end of her additional maternity 
leave is not required to give notice of her return date. She may simply turn up to work 
in the usual way on the appropriate date. If, however, she wishes to return to work 



  

early, including at the end of her ordinary maternity leave, she must give at least eight 
weeks' notice of the intended early return date. 

There is no option for the employer to postpone an employee's return to work except 
in circumstances where she fails to give the necessary eight weeks' notice for an early 
return. Her return cannot, however, be postponed beyond what would otherwise 
have been the last date of her maternity leave. 

An employee can change her mind more than once about her return date provided 
that she gives at least eight weeks' notice before whichever is earlier of the date on 
which she now intends to return and the date on which she had intended to return. 

An employee has the right to resume working in the same job if she is returning to 
work at the end of ordinary maternity leave. If she is returning to work after additional 
maternity leave, the entitlement is slightly different. Her right is to return either to the 
same job or, if this is not reasonably practicable from the company's perspective, to 
another suitable job on terms and conditions that are not less favourable. 

An employee's period of continuous service must be calculated to take into account 
the whole of her maternity leave. This means, for example, that if the employee is 
made redundant at some future time, her redundancy pay will have to be calculated 
using her total length of service as if she had never been absent. 

Breastfeeding  

Breastfeeding covers both feeding the baby and expressing milk. 

Health and safety issues for breastfeeding mothers 

An employer is required to assess the risks to its employee, including an employee 
who is breastfeeding, and to do what is reasonably practicable to control those risks 
under the Management of Health and Safety at Work Regulations 1999.  

Regulation 25(4) and (5) of the Workplace (Health, Safety and Welfare) Regulations 
1992 requires employers to provide suitable facilities for breastfeeding mothers to 
rest (including facilities to lie down) and to provide adequate rest and meal breaks. 
The toilets are not "suitable facilities".  

Breastfeeding at work 

Regulation 25(4) of the Workplace (Health, Safety and Welfare) Regulations 1992 
requires employers to provide suitable facilities for breastfeeding mothers to rest 
(including facilities to lie down) and to provide adequate rest and meal breaks. The 
toilets are not "suitable facilities".  

There is no statutory right to time off work for breastfeeding. There is also no 
legislation which requires the provision of facilities for breastfeeding itself. However, 
the HSE guidance, which reflects EC guidance, recommends that other facilities (such 



  

as a private, clean environment, other than the toilets, for expressing milk and a fridge 
for storing it) should be provided.  
 
The EHRC Code highlights the need for employers to remember their duty of care to 
remove any hazards for breastfeeding employees and recommends that employers 
try to accommodate employees who wish to take time off to breastfeed. The Code 
gives the example of an employer refusing a request from a woman to return from 
maternity leave part-time to enable her to continue breastfeeding her child who 
suffers from eczema. Having told her employer that her GP had advised that continued 
breastfeeding would benefit her child's medical condition, unless it can be objectively 
justified, a refusal by her employer of her request is likely to be indirect sex 
discrimination. 
 
Section 13 of the EqA 2010 provides that, for the purposes of direct discrimination, 
less favourable treatment of a woman "includes less favourable treatment of her 
because she is breastfeeding". However, that provision is expressed not to apply to 
discrimination at work under Part 5 of the EqA 2010. A woman would need to consider 
possible recourse under the provisions for indirect discrimination in these 
circumstances. 
 
Indirect sex discrimination 
 
If an employer refuses to allow a woman the flexibility she may need to breastfeed or 
express milk, this may be indirectly discriminatory unless the employer can objectively 
justify its policy. 

Sickness after maternity leave 

Following the end of maternity leave, any sickness absence should be treated in the 
same way as any other sickness absence. The employee should follow the employer's 
sickness absence procedures and will be entitled to any sick pay in the normal way.  

However, if an employee is dismissed after maternity leave has ended, any illnesses 
which are related to pregnancy or maternity related and took place before the birth 
or during maternity leave should not be counted.    

 


