
  

 

HOLDING DISCIPLINARY MEETINGS 
 

The ACAS Code of Practice 
 
All employers and employees are now required to comply with the ACAS Code of 
Practice when conducting disciplinary and grievance meetings.  There are some 
general principles which apply to both disciplinary and grievance processes:- 
 

• Both parties should attempt to deal with the issues, in the first instance, 
informally, before resorting to formal action. 
 

• The employee should have ample notice of a meeting to enable themselves 
to prepare. 
 

• Both parties should be given copies of all relevant documentation by the 
other party in good time prior to the meeting. 
 

• Consideration should be given to both parties' diaries and commitments 
when scheduling a meeting, which should be done as promptly as possible. 
 

• The employee has the statutory right to be accompanied to all meetings. 
 

• Both parties should have the opportunity to put their case at any meetings. 
 

• It is advisable that the employer be accompanied by a note taker at all 
meetings. 
 

• The employer should produce written minutes of all meetings. 
 

• The employer should carry out any necessary investigations before reaching a 
decision. 
 

• All decisions should be fair and consistent. 
 

• The outcome of all meetings should be confirmed, as promptly as possible, in 
writing. 
 

• The employee has the right to appeal against any disciplinary or grievance 
decision. 

Preparing for the meeting 
 



  

When the investigation has been completed or the poor performance evidence 
collated, the employee should be invited to attend the disciplinary meeting.  The 
employee should also be sent copies of all the investigatory documentation or poor 
performance evidence at the same time in order that they have time to consider this 
prior to the meeting. 

Right to be accompanied 
 
Workers and employees have a statutory right to be accompanied by a trade union 
representative or a fellow worker at a disciplinary hearing.  

Disciplinary hearings   

Disciplinary hearings for the purposes of this right are hearings that could result in: 

• A formal warning being issued to a worker; 

• The taking of some other disciplinary action, such as suspension without pay, 
demotion or dismissal; or 

• The confirmation of a warning or some other disciplinary action, (as would be 
the case with an appeal hearing).  

Meetings merely to investigate allegations are therefore not "disciplinary hearings". If 
it becomes clear therefore that during the course of such a meeting that a disciplinary 
hearing is necessary against the worker, the meeting should be ended and a formal 
hearing arranged at which the worker will have the right to be accompanied.  

Choice of companion   

The companion should be someone who is either: 

• Employed by a trade union of which they are an official; 

• An official of a trade union (not employed by the union) whom the union has 
certified in writing as having appropriate experience of, or as having received 
training in, acting as a worker's companion at such hearings; or 

• Another of the employer's workers. 

The employee does not have to be a member of the trade union to which the official 
belongs and there is no requirement that the employer should recognise the trade 
union. 

An employer cannot deny the worker their choice of companion as long as the 
companion falls within the three categories above. Accordingly, for example, if an 
employee requests to be accompanied by someone who falls within one of the three 
categories, the employer cannot refuse the request on the grounds that companion's 
presence might prejudice the disciplinary hearing. 

Reasonable requests   



  

The right to be accompanied only applies where a worker reasonably requests to be 
accompanied at the hearing. The legislation does not address the question of when 
such a request would not be reasonable. However, case law has established that the 
reasonableness requirement does not extend to the choice of companion.  

Right to request postponement 

If an employee's companion is unable to attend the scheduled the disciplinary 
meeting, the employer must postpone the meeting.  This postponement is limited to 
up to 5 days starting with the day after the original disciplinary meeting is scheduled.  
It is also the employee's companion's obligation to provide details of availability in that 
period; the employer is not required to keep rescheduling to the convenience of the 
companion.  It is therefore advisable in the letter inviting the employee to attend the 
disciplinary meeting to specifically state that if the employee's companion cannot 
attend the meeting they must provide details of the inconvenient dates in the 5 day 
window. 

Role of companion   

The role of the companion is limited. The companion is permitted to address the 
disciplinary hearing (including putting the worker's case, summing up, and responding 
on the worker's behalf to any view expressed at the hearing) and to confer with the 
worker during the hearing.   

Conducting the meeting 
 
 
The following steps are best practice in accordance with the Acas Code and Acas guide: 
 

• At the start of the hearing, the chair should introduce those present and, if the 
employee is unaccompanied, remind the employee again of their right to be 
accompanied. 

 

• The manager should ensure that the employee is comfortable, has read the 
applicable disciplinary procedure and has received copies of any 
documentation that may have been sent to them. Any minute or note-taking 
arrangements should be discussed and confirmed. 

 

• A final check could be made as to whether any reasonable adjustments need 
to be made if the employee is disabled, although this should ideally have been 
addressed at the time the employer first contemplated arranging a hearing. 

 

• The manager should lead the meeting and explain in some detail the 
allegations that have been made against the employee and what evidence the 
employer is relying on in support of those allegations.  

 



  

• The employee, and their companion, if any should be invited to ask questions 
as necessary. 

 

• The employee should then be given a reasonable opportunity (with the 
assistance of their companion) to present their version of events and produce 
any evidence in support, including calling any relevant witnesses if they have 
given advance notice of their intention to do so. They should be allowed to 
"raise points about" information given by a witness. 

 

• Once the employee has presented their case, the employer should summarise 
the information put forward by both parties and any clarification from the 
employee should be requested at this point. 

 
Employers should be mindful throughout the process to remain polite and calm, which 
is sometimes easier said than done. The employee, who will inevitably be under stress, 
may react in a way not anticipated by the employer and be bad tempered, angry, 
abusive or visibly distressed. An employer should be sensitive to this, and if necessary 
make sensible use of adjournments for time out and to allow employees to regain 
their composure before continuing.  
 
It is crucial that the employer should ensure notes are taken of the disciplinary 
meeting and if the personnel are available this should be by someone different from 
the person who is conducting the hearing.  Copies of these notes should then be 
provided to the employee and he should be asked to sign his confirmation that they 
are accurate (although he may not agree to do so, particularly if he has been 
dismissed). 
 
During the adjournment 
 
The length of the adjournment will depend on the complexity of the issues to be 
considered and whether further investigation is needed. The employee should be 
given an indication of how long it is likely to be before the meeting is reconvened to 
communicate the decision.  For example, if a crucial point was raised by the 
employee during the meeting and it would take a few days to verify this point then 
the adjournment should be for as long as is needed for that verification to take 
place. 
 
If it is simply a case that a decision has to be made the employer could either ask the 
employee to return to work (for cases where a warning is being issued), or ask them 
to wait in a separate room while you make your decision.  You would then ask the 
employee to return to the room so that you can communicate the decision verbally.  
You would, of course, also be required to confirm this decision in writing after the 
meeting.  However, if further investigation or deeper consideration is required, it is 
probably more sensible to ask them to go home and inform them that you will 
communicate the decision in writing.   



  

Witnesses at the hearing 
 
One issue that often arises is whether witnesses should attend disciplinary hearings 
and, if so, whether the employer should allow the employee or his companion to 
cross-examine the witness on points where evidence conflicts.  
 
The ACAS Code of Practice now specifically states that employees should be given the 
opportunity to call any relevant witnesses to the disciplinary meeting.  The letter 
inviting the employee to the disciplinary meeting should have explained the 
employee's right to do this and also provided them with opportunity to give advance 
notice of whom they wish to invite.  Failure to give such advance notice may give the 
employer the reasonable right to refuse to allow the witness to attend the meeting.  
However, if there is no prejudice to the employer in allowing this and the evidence 
that the witness is expected to give is relevant to the employee's arguments it would 
be wise for the employer to overlook the employee's failure to give the appropriate 
notice. 
 
As far as cross-examination of witnesses is concerned, the ACAS Code of Practice gives 
employees the right to "raise points about any information provided by witnesses".   
 
The employment tribunals and the appeal courts have been at great pains over the 
years to emphasise that a disciplinary hearing is not a quasi-judicial hearing. However, 
there is some debate as to whether refusing to allow the employee to cross examine 
witnesses could be considered unreasonable and therefore potentially lead to 
successful claims of unfair dismissal. 
 
The test to be considered is one of reasonableness under section 98(4) of the ERA 
1996. The conduct of the investigation must have been within the "band of reasonable 
responses" available to the employer. There may well be cases in which it would be 
impossible for an employer to be deemed to have acted fairly and reasonably unless 
cross-examination of a particular witness was permitted: for example, where the 
decision to dismiss turns on a crucial issue of fact which is the subject of conflicting 
evidence.  

 

Postponement or failure to attend meeting 
 
Employees often seek to postpone disciplinary hearings, either through their desire to 
have more time to consider their position or because of non-availability of their 
chosen companion. If the reason is the non-availability of their companion, this is 
explained in detail under Right to be Accompanied above.  If an employee simply fails 
to turn up at a scheduled disciplinary meeting without prior notice or excuse, the 
safest option is to adjourn the meeting and write to the employee rescheduling the 
meeting but making it clear that a failure to attend the rescheduled meeting will result 
in a decision being made in their absence.  If dismissal is a possible sanction, this 
should be reiterated. 



  

Ill health and stress 
 
A common problem for employers is that of the employee who, on being told to attend 
a disciplinary hearing, absents themselves by reason of ill health, frequently citing 
stress as the cause. The employer is then in a difficult position: on the one hand there 
is a need to ensure that matters are dealt with speedily, particularly if it is a serious 
case involving, for example, sexual misconduct. On the other hand, the employee may 
genuinely not be well enough to attend a hearing. An employer should therefore be 
prepared to adjourn a disciplinary hearing for a reasonable period of time, the length 
of which will depend on the individual circumstances of each case.   
 
If the employee is still absent after a period of time the employer, may, subject to the 
employee's consent, obtain medical advice from either the employee's own GP or an 
independent doctor as to whether the employee is well enough to attend a 
disciplinary hearing and, if not, when they are likely to be. Sometimes the employment 
contract may require an employee to submit to a medical examination by the 
employer's doctor. Failure to do so on the part of the employee may be misconduct, 
but this is unlikely on its own to give the employer grounds for dismissal. 
 
The employer should ask the doctor for an estimate of the time within which the 
employee is likely to return to work. The employer may decide that the matter can 
wait, but should ensure that matters are not allowed to drag on if the predicted return 
date is constantly being extended. Sometimes, in stress-related cases, employees or 
their GPs will assert that no return to work is possible while disciplinary proceedings 
are "hanging over their head". Things may easily reach the point at which no further 
delay can be withstood, bearing in mind that the absent employee may not be the 
only individual with an interest in the matter being resolved, and that the memories 
of witnesses may fade with time. In these situations, the employer must make a 
decision. In a minor case, it may decide simply to let matters drop in the interests of 
rehabilitating the employee as soon as possible. However, if the matter is more 
serious, the employer may simply have to find alternative means of proceeding. 
Consideration can be given to other ways of conducting the disciplinary hearing, such 
as by telephone, at a place or location nearer the employee's home address, or even 
inviting the employee to submit written submissions and holding a hearing in their 
absence. They would still have the right to appeal the decision and a full rehearing 
could be held at that stage if requested and appropriate. 
 
Ultimately, the need for a timely resolution may compel the employer to hold a 
disciplinary hearing in the employee's absence and make a decision on the basis of all 
the evidence available. 

However, in cases where an employee cannot attend a meeting due to stress it would 
be advisable to call the HR Helpline for further guidance. 

The decision 
 



  

The sanction that is issued by the employer should be fair, appropriate and, most 
importantly, consistent.  Many unfair dismissal cases have been won by employees 
proving that their employer dismissed them for something other employees had not 
been dismissed for. 
 
In determining the appropriate disciplinary sanction the employer must give 
consideration to:- 
 

• The seriousness of the offence 

• The employee's employment record  

• Any mitigating factors 
 
The seriousness of the offence 
 
Generally, a first minor offence is likely to result in a verbal or written warning 
(depending upon the levels in the employer's disciplinary procedure).  For example, 
an employee who has been late for work on several occasions will normally be issued 
with a first written warning and told that any further instances of lateness will result 
in the next level of warning. 
 
However, in cases where the offence is very seriousness it may be appropriate to 
dismiss the employee.  This is more usual for gross misconduct offences.   
 
The employee's employment record 
 
It is expected by Employment Tribunals that employers give consideration to the 
employee's length of service and previous disciplinary record when making a 
disciplinary decision.  For example, an employee who makes an error which 
jeopardises the health and safety of his colleagues may have over 20 years 
unblemished service with the employer.  In these circumstances an employer would 
have to give consideration to whether it was genuinely out of character and be 
assured that it would not happen again but would be justified in issuing a final 
written warning rather than dismissing for gross misconduct.  However, the 
employer needs to bear in the mind the point raised above regarding consistency 
and should be assured that the circumstances are sufficiently unusual not to set a 
precedent for the future. 
 
Obviously if an employee already has a live disciplinary warning on their record it is 
appropriate to progress to the next level of the employer's disciplinary procedure. 
 
Mitigating factors 
 
It is recognised that sometimes employees act out of character for personal or other 
reasons.  For example, an employee involved in a fight with another colleague may 
have been provoked or attacked.  Again, bearing in mind the consistency point, the 
employer should be assured that the personal reasons are being addressed by the 
employee and there will be no repetition of the offence. 



  

 
On occasions, the mitigating factor may be ill health.  If it transpires during the 
disciplinary process that an employee has acted in a certain way because of a 
medical condition the employer should take this into consideration.  If the employer 
doubts the employee's account of their illness or has insufficient understanding of 
the illness to know its effects, the employer should consider obtaining a doctor's 
report to verify what the employee is saying.  If the employee's illness amounts to a 
disability within the meaning of Equality Act 2010, the employer is under an 
obligation to make any reasonable adjustments necessary.  This could involve issuing 
a lesser disciplinary sanction or no sanction at all but providing the employee with 
training, mentoring, counselling or medical assistance. 

Communicating the decision 
 
If the employee is waiting to hear the decision they should be brought back into the 
disciplinary meeting, with their companion, and informed what it will be and this 
should then be confirmed in writing.  If not, the employer should write to the 
employee notifying them of their decision. 
 
If the sanction is a warning, the warning letter should make it clear what 
improvements are expected of the employee and a timescale given for that 
improvement to take place.  They should also be told what the next disciplinary 
sanction will be if they fail to improve. 
 
If the sanction is dismissal, the employee should be informed of their termination 
date and whether or not they are being paid or having to serve any notice.  In cases 
of gross misconduct it is usual to dismiss summarily, i.e. without any notice or pay in 
lieu.  If the dismissal follows a series of warnings it will be with notice, which should, 
as a statutory minimum, be one week for each year of service up to a maximum of 
twelve weeks’ notice.  In all cases, the employee should be paid any outstanding 
salary and accrued holiday pay.  Arrangements should also be confirmed for the 
employee to return any company property. 
 
Dismissal letters need to be very carefully constructed as they will be used in 
evidence if the case goes to an Employment Tribunal.  In particular, the employer 
should address each of the allegations that have been put to the employee, what 
consideration was given to the employee's explanation and the determination of 
each allegation e.g. whether it has been upheld or not. 
 
Ideally, the minutes of the disciplinary meeting should be sent to the employee with 
the warning or dismissal letter and the employee should be asked to sign and date 
them to confirm their accuracy or make any amendments or comments to their 
accuracy. 
 
At the meeting (if the decision is handed down that way) and in the letter confirming 
the warning or dismissal, the employee should be informed of his right to appeal 
against the sanction. 



  

 
So far as is possible, any appeal against, or review of, the dismissal or disciplinary 
sanction should be dealt with impartially by someone not previously involved in the 
case. Ideally, the person hearing the appeal should be more senior than the person 
responsible for making the decision to dismiss or imposing the disciplinary sanction 
in the first instance. It should certainly not be someone less senior, who might simply 
defer to the decision of his superior. It is also good practice for the person hearing 
the appeal to be outside the reporting line of the person who conducted the 
disciplinary hearing. This will help avoid allegations that the manager responsible for 
the appeal was biased, or simply supported their subordinate's decision as a matter 
of course, rather than considering the matter afresh or properly reviewing the 
decision. A more flexible approach may be adopted where an appeal is heard by a 
panel, rather than an individual. 
 
The letter should set out how long the employee has to appeal against the decision 
and should request that the appeal be in writing. 
 

 


