
   

 

DEALING WITH REDUNDANCIES 
 
 
Redundancy is a potentially fair reason for a dismissal. Providing that the Company 
can establish that a genuine redundancy situation does exist and that it has followed 
a fair procedure the Company will have a defence if an employee were to make a claim 
to the Employment Tribunal for unfair dismissal. 
 
If your redundancy process potentially involves more than 20 employees being made 
redundant, a different procedure must be adopted which involves collective 
consultation with elected employee representatives.  In these circumstances, you 
should call the HR Helpline for more detailed advice. 
  
A redundancy procedure normally involves the following steps but it can vary 
depending upon the company's circumstances (if you are unsure call the HR Helpline 
for further guidance). 
 
Planning  
 
The Company should consider the needs of the business and identify why a 
redundancy is necessary.   
 
Define unit of selection  
 
The Company selects a group of employees from which the redundancies will be 
made, known as the 'pool of selection'.   At this stage it is also good practice to inform 
those employees in the identified pool that they may be affected by redundancies. 
 
Factors that may be relevant in identifying the correct pool are whether: 
 

• other groups of employees are doing similar work to the group from which 
selections were made. 

 

• employees' jobs are interchangeable, in which case a wider pool might be 
appropriate. 

 

• the selection pool was agreed with the union or employee representatives. 
 
It is not always necessary to select from a pool, for example, if an employee carries 
out a unique role that is disappearing.  In these circumstances a "selection process" 
will not be carried out.  However, the employee must still be consulted with to find 
ways of avoiding the redundancy – see "Individual Consultation" below. 
 
Selection of employees to be made redundant  
 
Potentially fair selection criteria include: 



   

 

• "Last In First Out" is a common formula and an acceptable guideline, although 
does run the risk of being indirectly discriminatory against female and younger 
employees who tend to have shorter service. There is also a risk that selection 
by length of service alone can have a detrimental impact on an employer's skills 
base.  

 

• Individual performance and ability. It is important to ensure that criteria are 
clearly defined from the outset. It is also important that an individual's 
performance or ability can be verified, ideally by written records held by the 
employer such as performance appraisals. Alternatively, or in addition, scoring 
should be undertaken by more than one individual to minimise subjectivity. 

 

• Attendance record. Care should be taken, however, to ensure that absence 
related to pregnancy-related illness and absence on maternity or other family-
friendly leave is discounted. Also, where an employee's absence is connected 
with a disability, selection on grounds of attendance record may amount to 
disability discrimination. 

 
Criteria that are unlikely to be fair as they are too subjective include "attitude to work" 
and "employees best suited to the needs of the business".  
 
Any redundancy selection criteria that discriminate directly on grounds of sex 
(including pregnancy), race, sexual orientation, religion or belief, gender 
reassignment, disability, age, marriage or civil partnership or fixed-term or part-time 
status will generally result in a finding of unfairness (in addition to a finding of unlawful 
discrimination).  
 
Criteria that have an indirectly discriminatory effect are also likely to render dismissals 
unfair if the employer is unable to demonstrate an objective justification for the 
adoption of such criteria. As stated above, there is a risk that using "Last In First Out" 
is indirectly discriminatory against women or younger employees. Unless there is 
some genuine justification for such a practice, its use may render the dismissal unfair 
(and discriminatory). It is therefore unwise to rely solely on this criterion, and other 
objective factors should also be used as part of the selection process.  
 
When the selection criteria is decided upon, this should be communicated to 
employees in the pool for selection as part of the consultation process.  It is also wise 
to draw up a "matrix" upon which to consider and record employees' scores. 
 
Group Consultation  
 
It is usual for companies to make an announcement if not to its workforce, then at 
least to the pool for selection of the reason for the need to make redundancies and 
the number of redundancies to be made.  At this point you should explain what 
selection criteria is going to be used and inform employees when and by whom this 
will be applied.  Tell the group that when those "at risk of redundancy" have been 



   

identified they will be consulted individually. It should be explained that this meeting 
is the start of the consultation period and that no one is currently under notice of 
redundancy. A letter should then be sent to all employees in the pool for selection 
confirming the situation. 
 
Consider voluntary redundancies 
 
In order to minimise compulsory redundancies, consider asking for volunteers for 
redundancy from the pool for selection (this could be done at the Group Consultation 
Meeting). To keep control of the process (and ensure that the company does not lose 
key staff), you should not make any promises to accept volunteers for redundancy. 
Build in a request for volunteers before consultation starts. Note that there is no 
obligation on the company to consider offering voluntary redundancies, but it is 
sensible to do so.  
 
Right to be accompanied 
 
Where a worker is required or invited to attend a disciplinary or grievance hearing and 
reasonably requests to be accompanied at the hearing, the employer must permit the 
worker to be accompanied by a single companion of their choice, who must be either 
a trade union representative or work colleague. A "disciplinary hearing" is defined as 
a hearing which could result in: 
 

• The administration of a formal warning to a worker by his employer. 
 

• The taking of some other action in respect of a worker by his employer. 
 

• The confirmation of a warning given or some other action taken. 
 
It would appear that, for the purposes of the statutory right to be accompanied, 
"disciplinary hearings" do not include consultation meetings held during a redundancy 
exercise. Nevertheless, it is good practice for employers to allow employees to be 
accompanied at such meetings. Failure to do so may in some circumstances lead to a 
risk of the dismissal being unfair.   
 
Individual Consultation 
 
Employees that are to be made redundant have the right to be consulted individually 
about their redundancy before notice is given. This consultation should take the form 
of two individual consultation meetings between an employee and his employer at 
which the employee has a right to be accompanied either by a work colleague or a 
Trade Union representative. These consultation meetings should be held several days 
apart.  
 
If an employee is selected for provisional redundancy then an employer should send 
a letter to him informing him of his provisional selection for redundancy and inviting 
him to attend a consultation meeting.   



   

 
At this meeting you should go over the employee's scores and give him the 
opportunity to make comments.  He is not entitled to see the scores of his named 
colleagues although it is good practice to let him see where he scored in the pool and 
the areas upon which he scored poorly. 
 
If the employee is in a unique position they must still be consulted with in order to 
attempt to find alternatives to redundancy. You should also explain to them why their 
position has been identified as redundant. 
 
You should explain to the employee that the rest of the consultation period will be 
used to try and identify ways to avoid the redundancy and in particular whether any 
suitable alternative employment exists within the company.  If there are any vacancies 
the employee (and all other selected employees) should be notified of them and given 
the opportunity to apply, even if on the face of it they are not suitable. 
 
You should then hold interviews with those who apply to identify the most suitable.  
If there are no vacancies, the employee should be informed of this and asked to 
consider whether there are any alternatives to redundancy which they are aware of. 
 
Tell the employee that both parties will consider the situation and that the employee 
will be invited back to attend another meeting several days later.  The employee 
should be told that if no alternatives can be identified during that time it is highly 
possible at the next meeting the employee's employment will be terminated by reason 
of redundancy.  The outcome of this meeting should be confirmed in writing and the 
letter should also contain an invitation to attend the next meeting.   
 
The purpose of this procedure is to facilitate meaningful consultation.  Therefore 
during this, you should always refer to the 'proposed redundancy'.   
 
Other tips during consultation 
 

• Consider alternative employment group-wide - it is important to consider any 
alternative employment vacancies which are available not only in the 
company, but also in any associated company as soon as the employer is aware 
that redundancies may need to be made. 

 

• Include employees on long-term sick leave or maternity leave in the 
consultation process - this can be done by either allowing them to join group 
meetings by telephone or by telephoning them after group meetings to let 
them know what was said and by holding individual consultation meetings with 
them either at their home address, a mutually convenient venue or by 
telephone. This is to reduce the risk of claims of sex discrimination, disability 
discrimination and/or unfair dismissal.  It is also important to remember that 
any employees on maternity leave have an automatic right to be offered 
suitable alternative work (where available). 

 



   

• Ensure there is someone available to answer any employee queries - 
obviously, redundancy is an uncertain time for employees and it is helpful if 
the employer can arrange for someone to be available throughout the 
consultation period to answer any queries raised by employees as and when 
they arise. 

 

• Consider other support for employees - explain to employees that they have 
a right to time off to look for alternative work and consider speaking to the 
local job centre and offering assistance with their CVs. 

 
If alternative work is found 
 
If during the consultation process an alternative position is identified and accepted by 
the employee, the employee will no longer be made redundant and will simply 
continue working in their new job, although they will have the right to a trial period of 
4 weeks during which they can still ask to be made redundant.  If an alternative 
position is found the employee should be sent a letter confirming this and providing 
details of any resulting amendments to their terms of employment, for example, rate 
of pay or working hours etc.  Where such amendments arise, this letter should be 
followed up with an amended employment contract or written statement of 
employment particulars, a copy of which the employee should be asked to sign. 
 
Confirming the redundancy 
 
If no alternative position can be identified by either the company or the employee, or 
the employee's application for vacant positions has been unsuccessful, the 
redundancy can be confirmed.  When the employee attends the second meeting, the 
attempts to locate or identify alternative employment will be reviewed and the 
employee should be asked whether they accept that there are now no other 
alternatives. 
 
The employee should be told that they are being made redundant and you should 
confirm their termination date (depending upon whether you want them to leave 
immediately or serve their notice period). 
 
The employee's termination and right to appeal should be confirmed in writing. 
 
Appeal against selection 
 
The employee should be given the opportunity to appeal against their selection for 
redundancy. It is important to note that the person/s who deal with any appeal should 
not have been involved in the original redundancy procedure. 
 
Redundancy payment 
 
Dismissal for redundancy qualifies the employee for a redundancy payment, providing 
the employee has more than two years continuous service with the Company and this 



   

should be paid to the employee on, or as soon as possible after, their last day of work.  
They should also be paid any outstanding salary, notice money and accrued holiday 
pay. (See Current Rates & Limits and Redundancy Ready Reckoner). 
 
Settlement Agreements 
 
Even if an employer does have a genuine redundancy situation and does follow a fair 
procedure in making an employee redundant an employer cannot prevent an 
employee from making a claim to the Employment Tribunal. The only way for an 
employer to be certain that an employee will not make a claim to the Tribunal after 
their dismissal is to use a Settlement Agreement.  
 
It is advisable that if a Company accepts an application for voluntary redundancy 
and/or pays more than the statutory redundancy payment and/or statutory notice 
payment, that it requires the employee to enter into a Settlement Agreement.  This 
incorporates a clause whereby the employee accepts a sum of money (being 
redundancy, notice monies and, sometimes, an ex gratia payment for signing the 
Settlement Agreement) in full and final settlement of all claims whether contractual, 
statutory or otherwise. Once a Settlement Agreement has been reached, that 
employee is barred from bringing any proceedings against the Company, with the 
exception of personal injury and accrued pension rights.  Any discussions the Company 
has with an employee regarding a Settlement Agreement, should be on a without 
prejudice basis. 
 
If you wish to enter into a Settlement Agreement with one of your employees, contact 
the HR Helpline for further advice as it is important that you ensure the Agreement is 
drafted in the correct format in order to be binding. 
 
 
 


